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The Honorable Tom Harkin
United States Senate
731 Hart Senate Office Building
Washington, D.C. 20510·1502

Dear Senator Harkin:
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Thank you for your letter dated November 7, 1997, on behalf of your constituents,
City Administrators Charles B. Hammen, City of Mason City, Iowa and Jim Ferneau, City of
Eldora, Iowa, concerning the placement and construction of facilities for the provision of
personal wireless services and radio and television broadcast services in their respective
communities. Your constituents' letters refer to issues being considered in three proceedings
that are pending before the Commission. In MM Docket No. 97-182, the Commission has
sought comments on a Petition for Further Notice of Proposed Rule Making filed by the
National Association for Broadcasters and the Association for Maximum Service TelevisIOn.
In this proceeding, the petitioners ask the Commission to adopt a rule limiting the exerCIse of
State and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid build-out of digital television facilities, as required by the Commission's
rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission has sought
comment on proposed procedures for reviewing requests for relief from State and local
regulations that are alleged to impermissibly regulate the siting of personal wireless service
facilities based on the environmental effects of radio frequency emissions, and related matters.
Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comments on a
Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry Association
seeking relief from certain State and local moratoria that have been imposed on the siting of
commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large, Your letter and your constituents' letters, as well as this response, will be placed in the
record of all three proceedings and will be given full consideratIOn.
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Further information regarding the CommiSSIOn's policies toward personal wireless
service facilities sIting, including many of the comments m the two proceedings Involvmg
personal wueless service facilities, is available on the Commission's mternet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

DavId L urth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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November 7, 1997

Chairman Reed Hunn~

Federal Communications Commission
1919 M Street, N.W.
Washington D.C.

Dear Chairman Hundt:

c~....nfU
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SMALL BUSINESS

LABOR AI\O HUMAN
RESOURCES

Enclosed are letters from two of my constituents who have
~ ccnc~~ nver_tne_~dministration'spolicy on Federal Zoning
Commission 's preemptiiig -iocal' "cE~l'lular, .t"t:lu..Lu, and T. V. tOWPTFl_

I respectfully ask you to review the administration's policy on
this issue and send me a clarification so that I might be able to
r~sponn to my constituent's questions. It would be helpful if
you could mark your correspondence wit.h my office to th~

attention ofj)an Smith.

Thank you_i~.advance for your assistance on this matter.

Sincerely,

#An_..
Tom Harkin
United States Senator
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October 28. !007

The Honorable Tom Harkin
United States S~n!!t~

731 SHoa
Washington. D C. 20510

Dear Senator Harkin:

We are v..Titing you about the Federal Communications Commission and its attempts to preempt local
zoning of cellular, radio and TV towers by making the FCC the "Federal Zoning Commission'" for all
cellular telephone and broadcast towers. Both Congress and the courts have long recognized that zoning

_____ .". js.~~H~y"I5>Cal function. Please immediately contact the FCC and tell it to stop these efforts which
violate the intent ofCon8reSs~'dl'e-ConstifuHon'and pnncipies of Federaiism. '

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning authority over cellular
towers. [t wid the FCC iU stup all rule maki."1g wh=e the FCC was atternpring to become a Federal Zoning
Commission for such towers. Despite this instruction from Congress, the FCC is now attempting to
preempt local zoning authority in three different rulemakings.

'elMari~;;;-'~i~Qn~'C~~g.:~'expressiy' preserveci'iocaT zoning authority over ceiiuiar towers in
the 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the radiation
from cellular antennas if it is within limits set by the FCC. The FCC is attempting to have the "exception

"-···-·swailow the rule" by iJsing the limited authOl ii.y CUii~~ gave it over ce!hl!~tc""~ r!di!ltinn tcuev.ie.w. ,,". .._
and reverse any cellular zoning decision in the U.S, which it finds is "tainted" by radiation concerns, even
if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it can "second guess"
-;"hcll the tnre r=!cr.! for !.!!H''''r.'!"aJit~r:s. d~islQ.tl ..~~. n.~ ~~.~.~~.~~~d by the stated reasons given by
a municipality and doesn't even need to wait until a local planning decision is final before the FCC acts.

Some of our citizens are concerned about the radiation from cellular towers. We cannot prevent them
.rro~'mentioiiing thetrconcemsma Public /tearing. In its ruiemaking me: FCC is saying tl1at if ~-:y .~iti2~~--- J. __ .

raises this issue that this is sufficient basis for a cellular zoning decision to immediately be taken over by
the FCC and potentially reversed, even if the municipality expressly says it is not considering such
statemeni:> alid the de\:lsiou ::; ~omp!ete!y valid on othl"r gronnds. such as the impact of the to_~er on ---
property values or aesthetics.

Cellular Towers - MQr~tijl: Relatedly the FCC is proposing a rule banning the moratoria that some



:,:,,::.micipalities im~s~ nn. c.elh.danQ.w.~r~~hHe th~y'~eyis~. t~~ir.zol1il1g ordinances to accommodate the
increase in the numbers of these towers Again, this violates the Constitution and the directive from
Congress preventing the FCC from becoming a Federal Zoning Commission.

. Radio!rV'IOweii:":I'he'FCC's proposed rule on radio and TV {UWt:I~ is <is bad: It "ct; ~": ::.rtif:ci~! !im~!
of 21 to 45 days for municipalities to act on any local permit (environmentaL building, permit, zoning or
other). Any permit request is automatically deemed ifanted if the municipality doesn't act in this time
frame, t:Vt:1I if the application is incomplete or d~arly violates local law And the FCC's proposed rule
would prevent municipalities from considering the impacts such towers have on property value;,- the
environment or aesthetics. Even safety requirements could be overridden by the FCCI And all appeals
of-w.ojog anJJ..9.~.rmi~ (j~l1i~~~wt?~I.~ g~.to.t~~, FS~:.n?! to the local COUI1S.

This proposal is astounding when broadcast towers are some of the tallest structures known to man -- over
2,000 feet tall, taller than the Empire State Building. The FCC claims these changes are needed to allow
TV statIOns to switch to High Dd'illii.iuu Tele·..·iiionGuiddy. But .The W!'!!! Strppt .Ioumai and trade
magazines state there is no way the FCC and broadcasters will meet the current schedule anyway, so there
is no need to violate the rights of municipalities and their residents just to meet an artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning CommisslOn tor ceBuiar
towers and broadcast towers. They violate the intent of Congress, the Constitution and principles of
Federalism. This is particularly true given that the FCC is a single purpose agency, with no zoning

-_ .. 'expertIse: that' ilever"saw'ii 'tower It didn't iike. . --_ _.

Please do three things to stop the FCC: First, write new FCC Chairman William Kennard and FCC
CUlUuiissioueiS SusanNe:;s, ¥.arc!d Furchtgott-Roth, Michael Powell and Gloria Tristani telling them to
stop this intrusion on local zoning authority in cases WT 97-197, MM Docket 97-182 and DA 96-2140;
second, join in the "Oear Colleague Letter" currently being prepared to go to the FCC from many

. . ..1ll~rqP.~~ ~f. ~9g.~~; and third, oppose any effort by Congress to grant the FCC the power to act as a
"Federal Zoning Comnlission;' 'and' preempt'locafZoning authority. -

The following people at national municipal organizations are familiar with the FCC's proposed rules and
'mumtipaiities" objec1iumi lU ihem: nAa,~t Tabin ilt the N~icn~ League Qf('itiel', 202-626-3194;.~iJ~~ ._
Huggard at the National Association of Telecommunications Officers and Advisors, 703·506·3275; Robert
Fogel at the National Association of Counties. 202-393-6226~ Kevin McCarty at the U.S. Conference of
Mayors, 107-291-733Q; and Qleryl Maynard at the American Planning Association, 202-872-0611 Feel
free to call them if you have questions.

cbh/djp
cc: [see attached list]

Sincerely, .
;. I

~II.~~~~
Charles B. Hammen
City Administrator

)
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City-Ef €ldora
.1442 Washington Street
Eldora. Iowa 50627 (515) 858-2393

Senator Tom Harkin
531 Hart Senate Office BUilding
r..la-s-h{r.gton ,-1) .-C .-- <: 0 ~ 10 . - - - .. - -

Dear Senator Harkin:

-1 am wr~tihg ycn.r-cruvu.t the Pcdc:::-al CO!n!'!".'_m; r"i'l t'. ions Commission and ir.s
attempts to preempt local zoning of cellular, radio and TV towers by mak~ng

the FCC the "Federal Zoning Commission" tor all cellular telephone and
oroadcast towers. Both Congress and the courts have long recognized that:

-- - zoning is' cr-~cul.i:d.J:ly-1;:.::.::.1 fu~cti(:m, Pl p-ase immediately contact the ECCC
and tell it to stop these efforts which violate the intent of Congress, ~n~

Constitution and principles of Federalism.

Dr·'c..ire 199G T.::lcc~.m.unicatil)n!=l Act. Congress expressly reaffirmed
local zoning autho:::-ity over cellular towers. It told the FCC to s':.o-p- ai'::
rulemakings where the FCC was attempting to become a Federal Zoning
Commission for such towers. Despite this instruction from Congress, the
~~8 ~ow attc~pting to pr~pm~t local zQn~nq_a.ut~ority in three different
rulemakJ.ngs.

Cellular Towers - Radiation: Congress expressly preserved local
zoning .::.uthcrity 0v~r r.p-~lular towers in the 1996 Telecommunications Act
with the sole exception that municipai[fies· cannot regulate cht:: -Z:CiJiati;:,r;
from cellular antennas if it is within limits set by the FCC. The FCC is
attempting to have the "exception swallow the rule" by using the limited
.::.uthcrity Congr~~s cave it over cellular tower radiation to review and
reverse any cellular zoning-deciS'ioi1'''iri th€'-U:S:'wtfich it GiJ.,J.$is .,
"taint.ed" by radiation concerns, even if the decision is ot.herwise
perfectly permissible. In fact, the FCC is saying that it can "second
g'.less" wh ... t'. t.he true reasons for a municipality's decision are, need not be
bound by the stated' 'reasons" giyen by" a,' mtiriic1"p-a·rii..y d.ud. dcc.:;n I to e'!en !:<?-=-r'I

to wait until a local planning decision is final before the FCC acts.

Some citizens are concerned about the radiation from cellular towers.
We cannot'preven-i'them 'from'ment'ioning- c1n!h' cu:r...ce~n3 in ~ p'..!.blir:- h~~rlng.
In ~ts rulemaking the FCC is saying that if any citizen raises this issue
that this is sufficient basis for a cellular zoning decision to immediately
be. take~_pyer by the FCC and potentially reversed, even if the munlcipality
express:'y says' it -is nol:.' considerinr:l -~uch stat€if\cnts a~d thp rip-cis ion is I

completely valid on other grounds, such as the impact of the tower on
property values or aesthetics.

CeYru1ar'I'6wers-MoraCULj:-d~ rhe pce i~ p:::-cpcsing .1 rule banning the
moratoria that some municipalities impose on cellular towers while they
revise their zoning ordinances to accommodate ~he inc:::-ease in the numbers
of these towers. This violates the Constitution and the directive from
Congress prevent~ng Che_F~C~~Tl be~c~ing a Feder~l Zoning Commission.

~ Home of Pine Lake State Park
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Radio/TV Towers: The FCC's proposed rule on radio and TV towers is as
bad":"'- Ie- st::ts-an-·-a.r-ti-£-i-cial--l-i mit__ of 2). .to _4..?. c:i~ys for municipal i ties to
act on any local permit (environmental, building permit, - zonlng,--01.~otheJ::'}--;----~
Any permit request is automatically deemed granted if the municipality
doesn't act in this timeframe, even if the application is incomplete or

-'-deaLliviulate:J-lccal l,;l.w ---And._the F<::C'!3 proposed rule would prevent
mum.cipalities from considering the impacts s-ucn towet-s na.v~on·-'F(j'P~t-y---~- ----_
values, the environment or aesthetics. Even safety requirements could be
overridden by the FCC! And all appeals of zoning and permit denials would
y0 to the FCC, not to .the local.~?~rts.

This proposal is astounding when broadcast towers are some of the
tallest structures known to man -- over 2,000 feet tall, taller than the
I:;-r;pire St:ate Buil rling. The FCC claims these changes are needed to allow TV
stations to switch to High Definition Telev~sion qUickly"-;--- B'l..o.t --'1'he-Wa-l-t-__--_.
Street Journal and trade magazines state there is no way the FCC and
broadcasters will meet the current schedule anyway, so there is no need to

-v::'olaJ:e- the..righ.tS._9.f__m:l~:i.fi:p.~l:-_ities and their residents just to meet an
artificial deadline. ... - .. "----~---------

These actions represent a power grab by the FCC to become the Federal
-. Zoning .commi.ssiQ!1 _t~r_5:~.11_ular towers and broadcast towers. They violate

the intent of Congress, theConst:itm:ttm cl"Hd- princip-l-c-c-G£ F@de.:r:.alism..... _

Please take these concerns to heart. Local authorities attempt to
-meat._tQe needs and concerns of local citizens. We are not in the business

of restrict{n-g c6mp-eETIiOICor~-liYln:trly---zoning.-We-a-r-e- concernecLa.bQUt..__~ _
need to provide reasonable zoning of cellular, radio, and TV towers to
ensure that they are located in a reasonable manner. As our Senator, I ask
-yo\"!'J~9 _g'?-r1.!3.i_~er taking the following three actions: First, write new FCC
Chai rman Wi 11 ram-1{enriara-arm -?CC""-CoffuH.i.·ss--ionc-rs-Susan---Nl':'sa..-.Harol.d..__
Furchtgott-Roth, Michael Powell and Gloria Tristani telling them to stop---'--'
this intrusion on local zoning authority in cases WT 97-197, MM Docket 97-

. -+...82_ and DA 96-2140; second, join in the "Dear Colleague Letter" currently
being"prepa"ieo"t6-go "t"c...,:'tu:!-FCCfrom :'i.-:t:,:-y me!!'bers ofCOn.gre9S.L~n~tt~:!-rd,
oppose any effort by Congress to grant the FCC the power to act as a ".--~-

"Federal Zoning Commission" and preempt local zoning authority.

-- ' .. --- Tne--follo~1"'l19--pe-ufd:e-at---nat·i:cna-l-· ffi'...lni.t; i pa:Lm:gani zat ions a...re f amiliar
with the FCC I S proposed rules and municipalities I objections to them:-----
Barrie Tabin at the Naitonal League of Cities, 202-626-3194; Eileen huggard
at the National Association of Telecommunications Officers and Advisors,

-·-lb:r:-50o"-:::f27S-r~ubel.-t---Pogelat;-.-th~" Natj.o.naLAss..ociatj..9~of Counties, 202
393-6226; Kevin McCarty at the U.S. Conference of Mayors, 202-29TiTJU-:"j-=aru...l1.......---
Cheryl Maynard at the American Planning Association, 202-872-0611. Feel
free to call them if you have questions. If I can be any help on this
lssue;- d(JrrU"t-nes-it-a:ee·-t-o--Ga*-l--.-me~t-_5.1S:.a.5a-_~3J~~__T.hanks for your time
and attention to this issue. --.. _-

Sincerely,
-F~~~--- -----------

Jim Ferneau
City Administrator/Clerk

-_. ---- ._- --'." - - -_. - ,---~- -

------- ---.

----- ------ ----,._---


